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PREFACE. 



In these times of change and excitement, and at a 
moment when every thing relating to legislative in- 
terference with Ecclesiastical testamentary Jurisdiction 
is regarded with interest, it is conceived that no apology 
is required for submitting the following pages to 
the public. Our single aim is truth ; our arguments 
will rise out of, and our representations of Doctors' 
Commons constitute, — an assemblage of facts incontro- 
vertible. Those " stubborn things/' therefore, enable 
us to appeal with confidence to the invincible reformer 
of abuses, public opinion. 

It has been said that the Ecclesiastical Courts 
having been already tried and condemned, we have 
done with their abuses, and that it now becomes an 
exclusive duty to direct attention to such radical 
remedies as may be imperatively needed. True, we 
may labour under the impression that we have done 
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with the abuses, but have they, indeed, done with us P 
No, they still exist in all their rank offensiveness, and 
if not further agitated, will be apt to settle down, 
enveloped in an obscuring cloud of vapour very- 
favourable to their continuance. 

An attempt will, therefore, be made in these pages 
to exhibit, as briefly as the subject permits, the most 
prominent and systematic abuses of Doctors' Commons, 
without alluding to many minor evils which have 
occasionally been touched upon by other writers, and 
which still flourish in the privileged precincts we are 
now approaching. In prosecuting this task we shall 
" nothing extenuate, nor set down aught in malice." 
Certain remedies, chiefly confined to principles, will 
be afterwards suggested, and we trust it will be shewn 
that the benefits which would arise from the application 
of these remedies, would be numerous and permanent. 

Many individuals, more or less distinguished, have 
publicly discussed and offered their views upon the 
present subject ; suggestions have been made, some of 
them impossible in practice, others possible, but fraught 
with danger ; many able persons have failed to appre- 
hend or, at least, to present safe and judicious ideas re- 
garding this subject. Bill after Bill, although prepared 
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by experienced legal practitioners, has broken down, 
and many more bilk, it may be anticipated, will 
yet break down in succession. Should, therefore, our 
plan pass unheeded, we shall remember that plans of 
reform more elaborate have also passed away, and the 
fact that, at worst, we shall subside in respectable 
company, will be to us a sufficient consolation. 

With these observations this little book is committed 
to a just and discerning public ; if it be instrumental in 
conveying but one useful hint, the author will gladly 
accept that as his reward, and it will not have been 
written wholly in vain. Nor ought it to be forgotten 
that every important addition to the information 
already possessed by the legislature, in reference to 
the Ecclesiastical Courts, must tend to assist their 
deliberations, influence their measures, and thus ren- 
der a national service. 

Oxford, Jan. 24th, 1854. 
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The object of- these pages is not to give a history 
of the 372 ecclesiastical courts in this kingdom ; this 
has been already done, for in the words of Swin- 
burne, " great and wonderful is the number of the 
manifold writers of the civil and ecclesiastical laws," 
and it is assumed from the prominence which, for 
some years past, has been given to such courts in the 
leading public journals, and the various plans which 
have been entertained for their abolition, that the 
reader requires no lengthy introduction to them. A 
cursory glance at their origin will be sufficient to 
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lead up to the real point of this work, without 
attempting a description of the slow degrees by 
which jurisdiction in matters testamentary was 
conceded to these courts. Most persons are familiar 
with the fact that the establishment of these courts 
in England (at least as a separate jurisdiction), 
originated in the policy of William the Norman 
who found it expedient to obtain the co-operation 
of the Romish hierarchy, in his conquest and 
subsequent government of the British people, and 
that such courts have maintained their ground 
from century to century, notwithstanding many 
vigorous attempts to uproot them. It is well 
known that their functions are, amongst others, 
the maintenance of church discipline, the trying 
of matrimonial suits, granting divorces, a mensd 
et thoro, inflicting punishments for brawling, and 
penances for defamation, issuing sequestrations of 
church livings, and writs of excommunication for 
offences against canon law, and enforcing tythes 
and church rates, but many of which functions 
have now, nearly, if not entirely, fallen into 
disuetude; that they also exercise the right of 
trying testamentary suits, and of granting pro- 
bates of wills of persons dying testate, and letters 
of administration of the goods of persons dying 
intestate, which latter functions continue, not only 
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in full, but in far greater force than in earlier 
times, owing to the vast increase of property in 
the country and the consequent increase of busi- 
ness. It is, no doubt, equally well known to most 
persons, that Doctors' Commons consists of the 
Archbishop of Canterbury, in whose name all 
proceedings issue, and of judges, with a staff of 
advocates, registrars, proctors, and clerks ; that 
there are divers courts and registries in Doctors' 
Commons, the larger and more important of which 
are the Arches and Prerogative Courts, where sit 
the judge and advocates to try causes, and the 
Prerogative Registry (called also the Prerogative 
Office), where the daily routine of the common- 
form testamentary business is transacted, and 
whose chief or principal registrar, holds his 
office as a sinecure ; the business being conducted 
by deputy registrars (or controllers of the busi- 
ness of the registry), clerks of seats (or inspectors 
of wills before probate), deputy clerks of seats, 
clerks of papers, clerk of searches, record keepers, 
seal keeper, numerous copying clerks, and 
other subordinates of various grades and functions. 
It may be as well, at the outset, to state that 
proctors are ecclesiastical lawyers, and stand be- 
tween their clients (the public) and the various 
officials of the courts and registries, thus answering 

b2 
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to attorneys and solicitors in the common law 
and equity courts. They are employed by the 
public to obtain for them probates of wills, letters 
of administration and marriage licenses, and to 
conduct testamentary and other suits. Their bills 
to their clients, in cases of probate and adminis- 
tration in common-form, are never taxed, they 
are made out according to their " usual and 
accustomed charges;" and it is to some of these 
charges we shall hereafter draw especial attention. 
In the "statement" forwarded to the "Timea" 
newspaper, on the part of some of "the most 
experienced members of the profession in Doctors' 
Commons, with the object of making the public 
acquainted with the system pursued in the Pre- 
rogative Court of Canterbury," and inserted in that 
journal of March 26th, 1853, we find, amongst 
extracts from the evidence of Sir William Alex- 
ander, "an experienced equity practitioner and 
judge," given before the committee of the House 
of Commons, the following question and answer, 
"75. Do you consider the charges to be fairly 
made? I think so; the great ground of com- 
plaint is against the revenue, not against the 
court. I think the charges made and allowed in 
the ecclesiastical court are very moderate." So 
much for Sir William Alexander's opinion. The 
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public may, perhaps, think differently, and, when 
more enlightened in this matter, — indignantly 
repudiate this idea of "moderation." 

It is not our business to proTe how and when 
the table of fees now charged by proctors was 
originally constructed and legalised; but looking 
at the alterations from time to time made in 
the scale of stamp duties, and its agreement there- 
with, we may suppose the table to have under- 
gone corresponding improvements. It is enough 
that such fees are already too well established in 
practice, as thousands of executors and adminis- 
trators can testify. This being the case, we 
proceed at once to show what particular fees 
constitute the principal abuses which require 
exposure and reform. 

The largest fees for extracting . probate of a 
will from an ecclesiastical court, are those charged 
according to the amount of the personal property 
of the testator and also those charged according 
to the length of the will. And the largest fees 
for extracting letters of administration, are those 
which are charged solely according to the amount 
of the personal property of the intestate, and are 
much higher than the corresponding fees in the 
case of probate. 

The proctors of Doctors' Commons adopt a scale 
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or table of that fee which is dependant on tlie 
amount of property, commencing in probates, "with 
estates under 100/., and in administrations, with 
estates under 50/., and increasing in amount with 
every gradation of the government scale of pro- 
bate and administration stamp duties, up to estates 
under 100,000/. 

This fee is charged in the proctor's bill under 
the item of "Probate under Seal and Stamp," or 
"Paid Office fees of Probate under Seal and Stamp." 

The subjoined table will illustrate the various 
stages by which it arrives at its highest point. 
And be it remembered that we are now speaking 1 
of a single item in the bill of a proctor, not of 
his total net profit. It is in case of probate as 
follows : — 
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It is worthy of remark, that the fees of " probate 
under seal," and " administration under seal," as set 
forth in the third column of the foregoing tables, and 



as charged in a proctor's bill, are blended with the 
stamp duty : the object of our fourth column, is to 
prerent any misconception which such blending 
might otherwise occasion the reader, in regard to the 
real bulk of the proctor's fee. 

It is an inference almost inevitable, that this 
blending must have been originally designed, either 
to cause the magnitude of the fee to escape observa- 
tion, or, if observed, to give it, by contrast with the 
probate or administration duty, a false appearance of 
moderation. Thus, a sum with odd shillings and 
pence, is charged under the terms, " probate under 
seal and stamp," or, "paid office fees of probate 
under seal and stamp," which terms signify, literally, 
the amount of the stamp duty, and the fee paid by 
the proctor to the seal-keeper in the prerogative 
office for sealing the probate ; the wording, therefore, 
of such item, would naturally enough lead one to con- 
clude, that the bulk, if not the whole of the sum 
charged over and above the stamp duty, had been 
paid by the proctor to the seal-keeper of the preroga- 
tive office, in the shape of " office fees," for sealing 
the probate ; but is this really so P Let us see. 

The fee for the actual sealing of a probate varies 
from 3s. to 3s. 4d. 9 so that when the proctor in his 
bill, states, " paid office fees of probate under seal 
and stamp," such and such an amount, he has in 
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reality done nothing of the kind : for even in a case 
in which the personal estate is sworn under 100,000/., 
and in which he charges the office fees of "probate 
under seal" (in conformity with the table) at 
421. 13s. 2d., the office fee for sealing the probate 
really paid by him, amounts to but 3s. 4d. ! 

It is easy in every case to make the deduction from 
the item "probate under seal," of 3s. or 3s. 4d., and 
what then remains over and above the amount of tlie 
stamp duty, is the amount of the proctor's net profit 
on this single item, which is, in effect, a sinecure 
profit, because, (and we wish the reader to bear this 
especially in mind), for every thing eke which he 
does, he makes a specific and remunerative charge, 
even down to "clerks and parchment;" an association, 
by the way, of the living with the dead material, 
which the former cannot consider very compli- 
mentary. Thus, for instance, besides the two monster 
fees in question, he has, in case of probate, some 
such items as these, "writing jurate, attending 
before a surrogate when the executor was sworn 
and paid fee." — " Preparing affidavit as to property." 
— " Attending before a surrogate, when same was 
sworn to and paid fee." — " Paid register's fee, filing 
the same." — " Extracting." — " Clerks and parch- 
ment," — to each of which items he attaches very 
respectable figures; and, besides which, he has a 
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host of other fees applicable, mutatis mutandis, to 
cases in which there occurs the slightest deviation 
from what is simple and straightforward. So much 
for a case of probate; but in a case of administration, 
in which the personal estate is sworn under 100,000/., 
presuming the stamp duty to be advanced by the 
client, the great fee " administration under seal " is 
(see the fourth column of our table) 65/. 0s. 8d., thus 
yielding to the proctor, on his actual outlay of 
7s. 10c?. for sealing, a net profit of sixteen thousand 
six hundred per cent. ! If this be not a sinecure fee, 
what is P 

Having now explained, to the best of our ability, 
the fees of "probate," and "administration under 
seal and stamp," or the sinecure fees, we will conclude 
this chapter with a description of the fee, regulated 
by the length of a will : for this a few words will 
suffice. The fee in question is usually charged by 
the proctor under the terms " engrossing, paid 
registering, and collating the will," and consists 
simply of a charge to his client of five times as much 
as he himself is charged by the registrar, viz : four 
hundred per cent, profit on his disbursement ; thus 
the fee charged to him by the registrar is 8d. for 
every folio of ninety words, and his charge to his 
client is consequently 3«. 4td. for every such folio. 
Now, when it is considered that the length of wills 
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varies from three folios to five hundred folios and. 
upwards, and that the chief portion of most of the 
lengthy wills, is usually that portion which applies 
exclusively to the appointment and disposition of 
real estate, (a will of thirty or forty brief sheets of 
paper sometimes containing not more than three or 
four sheets relating to personal estate), it may be 
easily conceived how this fee frequently rises to 
extraordinary and undue proportions. Its working', 
as well as that of the other large fee, we shall 
endeavour to illustrate hereafter. 



CHAPTER II. 

LARGE PROFITS OF PROCTORS BEAR NO PROPORTION TO 
THEIR PAINS, TROUBLE, AND EXPENSE. 

There cannot be a better illustration of the enormous- 
expense connected with the employment of proc- 
torial assistance than the following facts, whose 
authenticity can easily be placed beyond dispute. 
The net profit for the proctor on the item " engross- 
ing, paid registering, and collating the will," a^ r 
deducting the registrar's charge for registering, 
amounts, in some instances, to upwards of 50/. ; and 
his net profit on the item, " paid office fees of pro- 
bate under seal and stamp," or the sinecure fee in 
the same bill, after deducting the stamp duty and 
the sum really paid for the process of sealing, some- 
times amounts to upwards of 40/. Thus a proctor's 
net profit on these two great fees alone, occasionally 
amounts to upwards of 90/. ! ! The remaining fees 
bring the net profit on his entire bill to somewhere 
about 120/., and all this for procuring probate of a 
will in common-form, the whole duties incident to 
which (owing to the checks which they undergo), 
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in most instances, require no more profes- 
sional skill than can be brought to bear ixpon 
them by a common clerk ; whilst, in marked con- 
trast with these proctorial profits, the fees charged 
by the clerks of seats in the prerogative office for 
inspecting the will and preparing the probate, in- 
stead of bearing any proportion to the fees charged 
by the proctor to his client, are of the most insig- 
nificant amount, rarely exceeding a few shillings. 

But the fees of proctors of Doctors' Commons, 
monstrous as they are, are not so heavy as those 
charged in some of the inferior courts. The Doc- 
tors' Commons practitioner does not carry his ad 
valorem, or sinecure fee beyond 100,000/., how much 
soever a deceased's personal estate may exceed in 
amount that sum;* but some of the diocesan courts 
go much further. The court of Rochester, . for in- 
stance, takes for its culminating point, 1,000,000/., 
so that there the " probate under seal " (or sinecure 
probate fee) alone amounts to 383/. 18s. 2d. ! and 
their " administration under seal " (or sinecure ad- 
ministration fee) to no less a sum than 571/. 18s. 2d. ! 
(See 2nd Report of Select Committee, August 1850, 
pp. 196, 197). But from the scarcity of personal 
estates of so high an amount, and the limited sphere 
of operation of such courts, opportunities for the 
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application of such a screw as this, must be " few 
and far between." 

It would really be gratifying to learn by what 
authority so confiscatory a scale of charges was 
settled, — for settled it undoubtedly has been, inas- 
much as in the appendix to the before-mentioned 
report, pp. 194, 195, we find an official return from 
the last-named court, of fees for administration, 
headed thus : " Charges on administrations settled 
on the 55th Geo. III. c. 184, from and after 1st 
September, 1815." Now what does "settled on 
the 55th Geo. III." mean P ' The 55th Geo. III. is 
an act affecting stamps and stamp duties, and not 
proctors' fees, it does not even mention them. It 
would have been interesting to have been told by 
whom, and under what authority (a competent one 
no doubt!) the scale of fees in question was " settled 
on " the stamp act of 1815 ; but on this point we 
have no information in the return referred to ; how- 
ever, as the Rochester table of fees, up to personal 
estates under 100,000/., precisely corresponds with 
the Doctors' Commons table, we may fairly conclude 
that in this "settling on," the Doctors' Commons 
proctors took the lead. 

The fees disbursed by a proctor of Doctors' Com- 
mons to the various officers of the registry of the 
Prerogative Court, except the fee for registering the 
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will (on which latter fee he gets, as we have shewn 
in our first chapter, 400 per cent, profit), bear no 
proportion whatever to the sums charged by him to 
his client. 

That the fees charged by proctors for probate and 
administration should, in some degree, bear a pro- 
portion to the different value of personal estates, 
might seem to have a show of reason, if the fees 
disbursed by them to the officers of the registry 
were regulated on a similar principle; but this is 
not so, the fees of such latter officers being (with few 
and trifling exceptions) uniform, and not regulated 
by the value of the estate. 

It has been argued that a fee having relation to 
the amount of property, is desirable, and is levied 
in order that small estates may be eased ; but it may 
be fairly questioned whether there is a shadow of 
truth in this apparently plausible statement, and 
whether such a fee is not exacted rather in order 
that large estates may be sweated. Proctors appear 
to appreciate the adage, " one cannot draw blood 
out of a post ;" their experience (like that of the 
framers of the income tax) teaching them the advan- 
tage of levying the most ample charges where there 
are the most ample means of defraying them. But, 
under the present scale of fees, the endurance of 
even the wealthy is sometimes severely tested. Hence 
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a reformed and moderated scale of charges is im- 
peratively demanded. Butchers, brewers, under- 
takers, and hotel-keepers, have successively under- 
gone the castigation of the public journals; pint 
"bottles are ceasing to personate quarts, and cabmen 
are reduced to sixpence a mile. Surely, then, the 
more exorbitant among proctors' charges, now that 
economy is the popular principle of the age, require 
only to be more generally known and understood in 
order to be at once swept away. They have been 
hitherto (as far as possible) concealed ; but the time 
has arrived when they, like other abuses, must incur 
public condemnation.* Select committees of the 
legislative body may sit, ecclesiastical commissions 
may be appointed, and reports made; but whilst 
all these matters are read and understood by the 
few, the simple facts recorded in these pages are at 



* Listen to the modest language of the proctorial body, in 
the statement sent by them to the " Times," March 26, 1853, 
nothing can surpass it for sublime unconsciousness of imper- 
fection. It is the " ultimatum " of self-satisfaction. " One 
brief sentence," write these experienced gentlemen, " may be 
added on the subject of expense, which has sometimes been 
made a matter of reproach against the Prerogative Court. 
There is no foundation or pretence for any such reproach, as 
may be learned from the report of the Ecclesiastical Com- 
mission." (! ! 1) 
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once accessible, it is hoped, to the means and intel- 
ligence of the great body of the people. The ex- 
perience of many an executor and administrator will, 
in the mean time, attest the truthfulness of these 
disclosures. 



CHAPTER III. 

MONOPOLY. — BYE-LAWS. — ANECDOTES IN ILLUSTRATION. 

Mankind have reached a period in their career in 
which all distinctions of caste are becoming more 
and more detested, and when even slave-holding 
America has been called to account for making too 
great a difference between "black and white." It 
may not, therefore, be irrelevant, if in this respect 
we inquire how far Doctors' Commons is advancing 
in unison with the spirit of the times. As might be 
expected, such an inquiry results in the discovery 
that she is at least a century behindhand. There 
are about 130 proctors of Doctors' Commons, the 
thirty-four senior of whom being fall proctors, are 
termed "procurators general ;" and after having 
been five years on the senior list, are qualified to 
propagate their profession, by taking an articled 
clerk once every five years ; the remaining number 
are called " procurators exercent." All proctors are 
originally admitted to practise merely as supernu- 
meraries, and continue to practise as such until they 
reach the list of the thirty-four senior proctors. 

c2 
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By the bye-laws of the court no person can be 
articled to a proctor after he has attained the age 
of eighteen years, and any person of whatever age 
having received a salary as a clerk in the profession, 
is, ipso facto, for ever afterwards utterly disqualified 
from being admitted a proctor. This, of course, has 
the effect of erecting a barrier between the clerk 
and his master; for, however diligent, however 
skilled in his vocation, however meritorious, however 
thrifty the clerk may happen to be, he must, whilst 
in Doctors' Commons, remain content with his " des- 
tiny obscure ;" his ambition must have been strangled 
in the birth. Work as he may, he has always the 
disheartening consciousness that he cannot rise above 
this insurmountable distinction of caste, and become 
a principal in his profession. An anecdote or two 
in respect of the working of these bye-laws, will 
serve to illustrate their absurdity. 

It happened that a wealthy proctor of Doctors' 
Commons introduced into his domestic establish- 
ment a foot-boy, or page, who, being a sharp lad, 
was occasionally employed in his master's office to 
run on errands, and in copying letters. When he 
had been in his situation a short time, he was for- 
tunate enough to receive^ a respectable sum as a 
legacy; so, having obtained an insight into the 
proctorial vocation, and a glimpse of the substantial 
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profits thereof, the thought struck him that he could 
not effect a better investment of his legacy than by, 
therewith and forthwith, articling himself to his 
master, who closed with the bargain. When the 
matter was noised abroad in the profession, the rest 
of the proctors were indignant at finding that an 
individual whom they had often seen quill-driving, 
and whom they supposed to be a junior clerk, should 
be thus admitted into their dignified fraternity. 
Some of the magnates of their body thereupon re- 
ferred the matter to an advocate of their court, who 
advised them to keep quiet until the lad's term of 
articleship should expire, and he should apply to be 
admitted a proctor. This advice they followed, and 
at the end of the seven years they laid objection 
before the then judge of the court. He immediately 
sent for the delinquent proctor, who had thus com- 
promised the dignity of his profession. " Sir," said 
the judge, " how came you to take as your articled 
clerk, a young man who had received a salary as a 
stipendiary in your office?" "You are mistaken, 
Sir," replied the proctor, " the young man in ques- 
tion never received a salary as a clerk ; he was my 
page, or footboy, and received wages as my menial 
servant, although it is true that I have occasionally 
employed him about my office." "Then, Gentle- 
men," said the judge (turning to the scandalized 
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proctors) "in that case I can do nothing for you, 
as the bye-law, which you urge against the young 
man, refers only to clerks, and not to domestic ser- 
vants." The young man was accordingly admitted 
a proctor. Again : a clerk to a proctor of exten- 
sive practice in Doctors' Commons, after having 
diligently plied his calling for some years, keenly 
perceiving himself to be in an ungenial locality — 
fettered with galling bye-laws, which clog the liberty 
of the subject, and effectually cut short a man's 
honourable aspirations towards the summit of his 
profession, resolved no longer "to breathe its sully- 
ing atmosphere." He lost no time in selecting a 
more favourable arena for the exercise of his talent, 
and subsequently rose to eminence in another branch 
of the legal profession. But, although qualified to 
deal with the destinies of Doctors' Commons herself, 
and not ineligible for the office of Lord High Chan- 
cellor of England, he was doubly ineligible for the func- 
tions and practice of a proctor of Doctors' Commons. 
The reader will perceive that this monopolizing 
and restrictive bye-law, which continues in vigorous 
though hateful operation while we write, excludes 
the respectable and highly intelligent clerk, but does 
not disdain to fill up the proctorial ranks from a far 
lower grade, offering no barrier to the polisher of 
his master's boots. 



CHAPTER IV. 

PROPOSED METHOD OF ABOLISHING AD VALOREM FEE — 
ADMINISTRATION BONDS NO IMPEDIMENT — PROCTORS 
OUGHT TO BE PAID ACCORDING TO THEIR TROUBLE. 

Having endeavoured in the preceding chapters to 
give an outline of the three most prominent abuses, 
viz., " The Binecure Fee, the Length Fee, and the 
Monopoly of proctorial functions in Doctors' Com- 
mons," certain suggestions arising out of the fore- 
going facts, may be now fairly offered. 

We will begin with the sinecure or ad valorem fee. 
As an effectual remedy for this unnecessary evil, we 
would propose that henceforth ecclesiastical courts 
should grant probate and administration, without 
regard to the amount or value of the personal estate 
of the party deceased, and that this business of 
swearing the executor or administrator to the amount 
of the personal estate be confined exclusively to the 
Stamp Office. That, in future, no information under 
this head (the amount of the estate) be held necessary 
or be required by any ecclesiastical court, but that 
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every probate or administration be made valid (subse- 
quently to its being under seal of the ecclesiastical 
court) by the Stamp Office authorities, on application 
within a given time, affixing a proper stamp thereon, 
after the executor or administrator shall have been 
sworn at the Stamp Office, as to the amount of the 
effects. It is true, that, in order to effect this, some 
amendment of the Stamp Act of 1815 (55 Geo. III., 
cap. 184), particularly in sections 88, 39, and 42, 
would be necessary, but this need form no impedi- 
ment of any importance whatever. Any informa- 
tion as to the amount of effects which might be 
considered necessary for ecclesiastical registries, in 
order to make them convenient depositories for 
public information, might be periodically transmitted 
to them from the Stamp Office, in the same manner 
that information from that office respecting the re- 
swearing of probates under increased amounts, is now 
usually furnished. 

It will be seen that our second suggestion would 
at once sweep away the ad valorem, or sinecure fee, 
from both probates and administrations, and pave 
the way for a more equitable system. Should it be 
urged that the proposed non-interference of eccle- 
siastical courts with the amount of a deceased's per- 
sonal estate, would prevent the adjustment of penal- 
ties in, and consequently of stamps on administration 
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"bonds, we would reply, that all difficulty on this 
liead is obviated by its having been already sug- 
gested by influential and competent persons that 
such bonds should be altogether abolished, just as 
they are already in administrations granted on behalf 
of the crown. 

The ad valorem fees of proctors, such as " probate 
under seal," have been distinctly defended, on the 
ground that the proctors always advance the amount 
necessary for the stamp duties on probates and ad- 
ministrations, and take the risk of occasional losses 
consequent thereon. To this we confidently reply, 
that whatever may have been the practice in this 
respect in by-gone times, it is certain that such 
practice does not prevail now, for in the present day 
the client, not the proctor, most commonly advances 
the whole amount of the stamp duty, before receiving 
his probate or administration. Indeed, cases have 
actually occurred in which, the executors being un- 
able to advance the stamp duty themselves (although 
of but moderate amount), were obliged to obtain a 
stamp of the government upon credit under a provision 
in that behalf, contained in the 55 Geo. iii. cap. 184. 
Such cases demonstrate the repudiation by the proctor 
of his liability to make the advance. 

There can be no doubt, in any reasonable mind, 
that this charge or fee " probate under seal/' 
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forms the real "minus immedieabile" of ecclesiastical 
courts, and requires instant recision; and it would 
not be difficult to shew that proctors themselves 
labour under a disagreeable consciousness that their 
system of charges is unsound. 

The sinecure fee, as it stands, is, in effect, a farther 
probate or administration tax, the difference between 
it and the probate or administration duty being, that 
the one is paid to the proctor and the other to the 
government. It would thus seem that proctors, not 
deeming the stamp duties a sufficient impost, have 
superadded this fee, bearing no proportion whatever 
to their skill, labour, or expense, and which cannot, 
therefore, possess the remotest claim to a just mode of 
payment for their professional service. 

It is not denied that cases often occur in which 
grave responsibilities are cast upon proctors ; but we 
deny with equal firmness that their monstrous fees 
are ever levied with a regard to these responsi- 
bilities; for it will most frequently be found that, 
where the estate is large, the will is legally and 
technically drawn, entails no difficulties, and is also 
apt to run to great length, bringing, therefore, to 
the proctor's aid the immensely profitable length-fee. 

In the statute of 26 Geo. III., cap. 63 (as to wills of 
seamen and marines of His Majesty's ships), there 
occurs (Sect. 35) the following provision. " Provided 
always, and be it farther enacted by the authority 
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aforesaid, that whenever any extraordinary pains, 
trouble, or expense, has attended the suing out letters 
of administration, or letters of administration with 
will annexed, to the widows or next of kin, or pro- 
bates of wills to the executors of any such petty officers 
or seamen, non-commissioned officers of marines, or 
marine, the proctor or proctors who have sued out the 
same, may, in consideration thereof, make an addition 
in proportion to the said extraordinary pains, trouble, 
and expense, to his or their bill of charges and ex- 
penses, and which appearing reasonable, the inspector 
shall allow and pass the same ; but if the same shall 
appear unreasonable or exorbitant to the treasurer or 
paymaster of the navy, in that case the said bill of 
charges and expenses shall be returned to Doctors' 
Commons, to be checked and taxed as aforesaid by the 
registers." Here we find that the legislature has 
distinctly recognised the very principle for which we 
are contending, viz., that of paying proctors injpro- 
portion to the pains, trouble, and expense to which 
the business they transact may subject them. Upon 
this legally recognised principle, that charges of public 
officers be proportionate with the labour and expense 
involved, we are content to place the whole question ; 
and with that honourable principle as the groundwork 
of our argument, we ask why should not that principle 
be extended and applied for the benefit of all classes 
of Her Majesty's subjects ? 



CHAPTER V. 

PROPOSED METHOD OF REDUCING LENGTH FEE AIX 

WILLS WHICH CONCERN REAL ESTATE SHOULD BE 
PROVED IN THE COURT OF CHANCERY — REFORM OF IN- 
FERIOR COURTS — ADVANTAGE OF PROVING ALL WILLS 
WHICH CONCERN REAL ESTATE IN THE COURT OF CHAN- 
CERY — ITS PRACTICABILITY — PROPOSED MACHINERY. 

Having in the preceding chapter partially supplied 
the promise implied in our title page* by suggesting a 
remedy for one of the principal abuses of Doctors' 
Commons, " the sinecure fee," we now invite attention 
to the remedy for another grievous abuse, which has 
been explained in a previous page, " the length fee." 
The remedy suggested consists of the following proposi- 
tions : that, henceforth, in every case where a single will 
disposes or purports to dispose of both real and personal 
estate, such will shall be wholly invalid ; and that the 
jurisdiction of the Ecclesiastical Courts shall be strictly 
limited to wills and other testamentary writings which 
dispose or purport to dispose of personal estate only, 
leaving all wills of real estate to be proved in the 
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Court of Chancery. "We will not obscure our main 
principle by circumlocution, nor touch upon the effect 
of codicils, revocations, republications, revivals, and 
other niceties. It was justly remarked by the learned 
Solicitor-General (in discussing the Succession Duty 
Bill*), that " wherever it becomes necessary to draw a 
line, there will be several cases which come very near 
the line on either side," and there is little doubt that 
so it would be with regard to our proposed line between 
wills of realty and personalty; but, nevertheless, 
such cases could easily be dealt with as they might 
arise, and could occasion no insurmountable difficulty 
to legal men. 

The reader will easily perceive that this plan, if 
legitimately carried out, would clear away the excess 
of the testamentary paper, which, under the existing 
system, has to pass the ordeal of the Ecclesiastical 
Courts, and would thus effect a most desirable reduc- 
tion in the proctors' length fee. It certainly would 
not altogether prevent them charging this fee, but by 
reason of the diminished quantity of testamentary 
paper on which they could bring it to bear, they 
might charge it with comparative harmlessness, and 
the two main principles, suggested in this and the 
preceding chapter, would go hand in hand in effecting 

* See " Times" Newspaper, of June 21st, 1853. 
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a wholesome reduction in the proctorial charges for 
probate and administration. 

It is hardly necessary to state that an exception, of 
course, would have to be made in favour of wills 
already made, similar to that made in favour of wills 
dated before the passing of " the Wills Act/' 3rd July, 
1837. We have heard of a case in which the fee 
chargeable by the proctor, for "engrossing, register- 
ing, and collating the will," amounted to upwards of 
60/. ! about five-sixths of which will related solely 
to real estate.* Now, supposing that those portions 
only of such a will which related to personal estate 
had been proved at Doctors' Commons, or, rather, 
supposing that two wills, had been made according to 
the plan suggested, the one of realty, and the other 
of personalty, the will of the personal estate would 
have been only about one-sixth as long as the will 
which was actually proved ; the length-fee in ques- 
tion, for engrossing, registering, &c, would then 
have amounted to little more than 10/., and the 
proctor's net profit on that item in his bill to little 
more than 8/. : thus, a saving would have been effected 
in the proctor's bill, on this single item, of upwards 
of 50/. The reform recommended appears more than 
ever desirable and equitable, when it is thus demon- 

* The verification of this case can be produced in a moment 
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strated that the excess of 60/. and upwards in this 
charge, arose solely from those portions of the will over 
which the Ecclesiastical Court had no jurisdiction,* 
of the operation of which it could form no legitimate 
judgment, and with which it really had nothing to do ; 
the real estates remaining wholly unaffected by the 
probate, either for good or evil, save as to the will 
being placed in a safe depository, but which would 
also have been the case had there been two separate 
wills, and the one affecting real estates proved in the 
Court of Chancery. It may possibly be argued that 
the before mentioned is an extreme case, — granted 
that it is, — but it is not a solitary one; many such cases 
might be adduced, and, under the present system, many 
such must recur. A great evil would be removed if 
every will which, in future, should find its way to the 
Ecclesiastical Courts were stripped of dispositions of 
real estate. Why should a testator's personal estate 
be burdened with charges for a probate copy, five- 
sixth parts of which may relate solely to those parts 
of the will which dispose of real estate ? By restrict- 



* Swinburne says, "I do not find that any of the Canonists 
pretend that wills are of ecclesiastical conusance $ud natura, 
but only such wills as were made for pious uses." And Liuwood, 
fo. 147, verbo approbate, says, " that the jurisdiction of the 
Ecclesiastical Courts, touching testamentary matters, is by the 
custom of England, and not by the ecclesiastical law/' 
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ing the jurisdiction of Ecclesiastical Courts to wills of 
pure personal estate, the productiveness of the length 
fee would, in course of time, be much diminished, 
and thus some approximation to payment for skill 
and labour would be effected. Sir N. Tindal says: — 
" The wills conveying real property exclusively, are 
very few in modern times" (see app. to House of 
Commons, Com. Rep. p. 128), a remark which goes 
to prove that were a line drawn between testamentary 
dispositions of realty and personalty, how greatly 
Doctors' Commons and the other ecclesiastical deposi- 
tories would be relieved of superfluous testamentary 
paper. 

The throwing all wills of real estate into their 
appropriate channel the Court of Chancery for pro- 
bate, would have this to recommend it, that its 
abstraction from the profits of proctors in respect of 
their great-length-fee would be so very gradual, that, 
at the outset, it would scarcely be felt, that it would 
be, so to speak, a sort of inclined plane, which it 
would take them a generation to slide down. The 
importance of this, as one of the multiform results 
of our proposal, is obvious. The operation of the 
Wills Act (1st Victoria, cap. 26) illustrates the gradual 
manner of one species of will dying out, and giving 
place to another. The tree is known by its fruit ; 
and as the fruit of our suggestions must be an 
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immediate and very considerable reduction in the 
expense of obtaining probates and administrations, 
without risk of confusion: it follows that they 
would be specifics for the present disordered state of 
testamentary jurisdiction. As the law at present 
stands, all wills purporting to dispose of personal 
estate, or appointing executors, no matter how much 
real estate they dispose of, must be proved in the 
Ecclesiastical Courts, and, as the direct reversal of this 
law would be too near an approach to annihilation 
of those courts, besides disturbing existing represen- 
tations of personal estates, the best plan would be to 
alter the law of wills so far as might be necessary 
to re-model the jurisdiction of the courts over them, 
and in order that no wills whatever, except those 
disposing of mere personal estate, should fall within 
the jurisdiction of the Ecclesiastical Courts : wills of 
mixed realty and personalty being rendered thereby, 
as before proposed, wholly invalid, and a testator 
possessing both species of property being henceforth 
compelled, if he would effect a complete testamentary 
disposition of real and personal estate, to make a 
• separate will as to each species ; the Court of Chancery 
having exclusive jurisdiction over the will of real, 
and the Ecclesiastical Courts over that of personal 
estate. The wills of mixed estate already made, 
and thus exempt from the operation of the proposed 
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new law, and proveable in the Ecclesiastical Courts, 
would each succeeding year bear a less proportion, to 
those of pure personalty, until they became altoge- 
ther extinct. An important feature in our proposed 
alteration in the law of Wills, is that it would strictly 
harmonise with both the Wills Act of 3rd July, 1837, 
and the Wills Act Amendment Act of 1852. It is 
competent, in the present state of the law, to any 
person having both real and personal estate, to 
make one will as to his real, and another as to his 
personal estate, but it is not imperative on him so 
to do ; so that were it to become (according to the 
proposed alteration), compulsory on him to make 
separate wills, not one of the existing sections 
of either of the Wills Acts would become a dead letter. 
We would suggest that every will of real estate, 
should undergo a process of validation and probate 
in the Court of Chancery, similar (so far as the 
different nature of the document would admit) to 
the process of validation and probate which a will 
undergoes at present in the Ecclesiastical Court ; that 
every original will of real estate should be filed in 
the Court of Chancery, and that a probate copy 
should be finally delivered to the devisee in trust, 
or other person entitled under the will to the im- 
mediate possession of the real estates on which it 
might operate. By the foregoing plan, the Prerogative 
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Court of Canterbury at Doctors' Commons might be 
essentially reformed, and yet remain an efficient 
"branch of the public service ; the abuses alone 
abolished, not the court itself, nor its prerogative, 
so far as that prerogative relates to pure personal 
estates; and after that court should have been 
reformed, then, so far as the same stroke of legis- 
lation might not simultaneously affect all the 
numerous inferior courts throughout the kingdom, 
these very courts themselves might be made to 
conform strictly to the new regulations, at least to 
the extent that their limited jurisdiction would 
permit. One of the most important public benefits 
that wpuld attend the validation and probate in the 
Court of Chancery, of every scrap of testamentary- 
paper which relates to real property, would be, that, so 
far as concerns such real property, the serious incon- 
venience and expense of being obliged to go to one 
court to decide upon the validity of the will, and to 
two other courts to decide upon its construction, 
would be prevented. 

The influx of testamentary paper to the Court of 
Chancery, under the proposed plan, would, of course, 
be gradual, to precisely the same extent as would be 
its aggregate efflux from the provincial and diocesan 
courts : and it is scarcely necessary here tp refer to 
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the opportunity this would offer for the requisite 
extension of machinery. 

It is obvious too, that the aggregate amount of 
will-proving, which, in accordance with our plan, 
must flow into the Court of Chancery, would be very 
considerable, when, in course of time, it should have 
reached its maximum; receiving, as it might then 
be said to do, contributions from each of the 372 
Ecclesiastical Courts in the kingdom. 

As before shown from Sir N. Tindal's evidence, 
nearly all wills of real property, on account of their 
disposing of some personalty, are, at present, proved 
in the Ecclesiastical Courts: now, as such wills 
constitute probably more than one half of the aggre- 
gate number of wills proved in such courts, the rea- 
der will perceive that, by the proposed plan, a number 
of wills equal to more than one half that of all the 
wills proved throughout the kingdom, would eventu- 
ally, but gradually, flow into the Court of Chancery, 
whilst the length only, not the number, (materially 
at least) of wills flowing to the Ecclesiastical Courts, 
would correspondingly diminish. In the (in parts) 
able statement " on the part of some of the most 
experienced members of the profession in Doctors' 
Commons," published in the " Times" newspaper of 
the 26th of March, 1853, we read as follows : — 

"The mistakes into which the Real Property 
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Commissioners fell, may be traced to this origin, 
viz., they endeavoured to assimilate two things 
in their natures essentially different, realty and 
personalty. There is no similitude between them, 
and there can be no analogy in the mode of legis- 
lating for them." 

Thus, the members of Doctors' Commons themselves 
admit the essential distinction between realty and 
personalty, and that each requires a different mode 
of legislation. 

There should, of course, be a separate Register 
Office for wills, established in the Court of Chancery, 
and this, save as to its not extending to wills of 
personal estate, would be a compliance with the 
recommendation of the Real Property Commissioners. 
If it be asked, how the necessary machinery for 
will-proving in the proposed Register Office is to be 
provided, the answer is easy enough : an advance on 
their present salaries might attract many clerks 
at present employed in the Ecclesiastical Courts, who, 
already drilled, might form an available staff to 
assist the Court of Chancery in the prosecution of 
some of its new duties : assuming, of course, that the 
same routine as that acted upon in the Ecclesiastical 
Registries were to be adopted (as far as circumstances 
would permit), in the proposed Register Office in 
chancery. 



CHAPTER VL 

PROPOSED METHOD OF REDUCING LENGTH FEE WOULD 
PRODUCE MANY BENEFICIAL RESULTS — PROPOSAX FOR 
PROBATE DUTY ON REAL PROPERTY — PRESENT STATE 
OF THE LAW AS TO WILLS OF REAL AND PERSONAL 
ESTATE — PROCTORS* CHARGES EXACTED MORE STERNLY 
THAN THE GOVERNMENTAL TAX — WORD "ECCLESIAS- 
TICAL" NOT IN ITSELF UNPOPULAR. 

As the adoption of the foregoing suggestions 
Tftrald gradually reduce the expense of obtaining 
probate and administration in the Ecclesiastical 
Courts to a reasonable amount, it is evident that 
it would, incidentally and by similar gradations, 
reduce the charge in Ecclesiastical Registries for 
registering wills, and for official copies of wills, 
and &s Very many of the searches made in these 
registries are made in respect of real estate, it 
would, no doubt, eventually reduce in a conside- 
rable degree, the number of searches ; Ibesides all 
which, it would present an opportunity for a 
probate duty, strictly so called, on real property, 
which might form An auxiliary to that master- 
piece of legislation, the Succession Duty Act. One 
of the difficulties that would hitherto have attended . 
an attempt to levy a probate duty on real pro- 



XHS BEVEETCE IKCBEASED. 89 

perty, would have been that real and personal 
property are almost always comprised in the same 
will; and on such will being proved in the 
Ecclesiastical Court, a probate duty, on the personal 
property alone, has been levied, which has had 
so much the appearance of being levied in respect 
of the property comprised in the entire docu- 
ment, as to involve a seeming awkwardness in 
any attempt to impose a further probate duty 
in respect of the real property comprised in it; 
it seems, in effect, like a double infliction on a 
single will, the fact that a will of both species 
of property is really a double document being 
lost sight of. By compelling separate wills, the 
above difficulty would be obviated; for, there being 
a separate real-estate-will requiring probate, a pro- 
bate duty, (and thereby an available further source 
of national revenue) in respect of such will, would 
seem almost a matter of course. And, lastly, the 
Reform suggested would not involve the necessity 
of endangering important documents, by requiring 
existing registries to disgorge their wills and 
records, — the accumulation of centuries. If, there- 
fore, the foregoing suggestions were adopted, the 
Ecclesiastical Courts and their- machinery might be 
left to themselves as regards the common-form 
business; and as to the style or title of the 
courts, that would be a matter perfectly secondary 
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and unimportant. By drawing a broad line 
between the two species of testamentary paper, 
all dispositions of real estate by will would be 
confined entirely to the Court of Chancery. No 
argument need be urged on the propriety of there 
depositing all wills affecting real estate. The 
fact that at present an official copy of a will 
filed there can be produced as evidence of title 
in regard to lands, whilst nothing but the ori- 
ginal will itself can be so produced when such 
will is filed in an Ecclesiastical Court,* is suffi- 
cient to show that every will touching freehold 
estates ought, properly, to be proved in the Court 
of Chancery alone. And as the increase of personal 
property has, of late years, greatly swelled the 
profits of proctors, owing to their adoption of an 
ad valorem principle of remuneration, the proposed 
alterations might be carried out without inflicting 
on them the smallest injustice. 

If a will comprehends both real and personal 
estate, it must, as the law at present stands, be 
proved entirely in the Ecclesiastical Court; but if 
it relate only to land, then, if the ecclesiastical 
courts attempt to proceed in proving it, prohi- 
bition lies.f But, at present, a will which relates 
only to land (except in cases of disputed title), 

* Atk. vol. ii. p. 454. f See Atk. vol. ii. p. 455. 
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is not usually proved at all, it remains amongst 
the muniments of title of private parties, and does 
not undergo (save in case of dispute) any official 
inspection, so that, though really invalid, by reason 
of defective execution or attestation, it may pos- 
sibly divert real estates from their legitimate 
channel, without detection. The following quo- 
tation from the leading article of the "Times" 
newspaper, of the 19th July, 1853, may not here 
be out of place. "Landed property is now much 
more on the market, and is more on a par with 
personalty, as to its negotiable character, than it 

used to be A decided mania has 

seized all classes, and the mill-owner, the trades- 
man, and. the artizan, are each equally anxious 
to become that much-abused, much-envied thing; 
a lord of the soil." 

Now, assuming the correctness of so respectable 
an authority, it is evident that the evil of proc- 
tors levying heavy contributions on the public for 
proving testamentary paper (affecting a species of 
property over which they, the proctors, have no 
jurisdiction whatever), is rapidly on the increase; 
it follows, therefore, that the dissociation of wills 
of real, and wills of personal estate, is the more 
imperatively called for, in an age when real pro- 
perty is becoming more than ever subject to new 
and diversified distribution. 
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The amount of personal property sworn to, on 
occasion of obtaining probate or administration, is 
always estimated before any deduction is made for 
debts due from the party deceased, and observe, 
the proctor always charges his sinecure fee 
according to the amount thus estimated; demand- 
ing it as rigorously where the estate is all but 
insolvent, as where there is scarcely a debt 
owing from it. And, although on subsequently 
proving the amount of debts due from the estate, 
to the satisfaction of the stamp office authorities, 
they will return the excess of probate or adminis- 
tration duty, yet we do not hear of the proctor 
refunding the corresponding excess in his sine- 
cure fee. Thus, this proctorial charge would seem 
to be regulated by a sterner principle than the 
governmental tax itself. It has been urged that 
to the word " ecclesiastical," the courts are in- 
debted for much of the ill odour which attaches 
to them, but, in reality, it is to facts, not words, 
that Ecclesiastical Courts owe the disrepute into 
which they have declined; it is the exaction from the 
public, of sums far beyond what are fairly remu- 
nerative, that has caused the word "ecclesiastical" 
to become an abomination; the mere word itself 
Would cease to be objectionable and offensive, so 
soon as its objectionable associations were removed. 



CHAPTER VII. 

CERTAIN ARGUMENTS FOR ABOLITION OF ECCLESIASTICAL 

COURTS EXAMINED SUCH COURTS HAVE RENDERED 

MUCH PUBLIC SERVICE — DANGER WHICH WOULD 
ATTEND THEIR ABOLITION — REQUIRE REFORM, NOT 

ABOLITION THREE ABUSES AT DOCTORS' COMMONS 

MONSTER FEES NO RELICS OF POPERY COSTLINESS OF 

PROCTORIAL EDUCATION NO ARGUMENT FOR THE CON- 
TINUANCE OF SUCH FEES — ARTICLING PREMIUM. 

A favourite argument employed by those who 
advocate the total abolition of the Ecclesiastical 
Courts is that they have been allowed to con- 
tinue so long. And why have they been allowed 
to continue so long, in a country so free, so im- 
proving, so ably governed, and in which great 
organised wrongs in the social and political fabric 
are, one after the other, smitten and extinguished? 
It may be fairly answered that the legislative 
body, who, conscious of a special duty here resting 
with them, and justly Influenced by the current 
of public Sentiment updn this important subject, 
have, after each unbiassed investigation, always 
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concluded that the Ecclesiastical Courts have been 
productive of a sufficient amount of good to out- 
weigh their imperfections. They have, in fact, 
discovered that these courts have rendered and 
continue to render so much public service, and 
are interwoven by the growth of ages so com- 
pletely with the interests of the people, the safety 
of their property, and the stability of their per- 
sonal wealth, that to abolish them would be to 
touch to its basis, and permanently confuse in 
almost every part of its superstructure, the entire 
social edifice. Hence is it that the legislature 
have wisely abstained from intermeddling with 
the Ecclesiastical Courts, with that rude hand and 
in that spirit of destructiveness which some rash 
and misinformed persons have sought to encourage. 
It is an infinitely easier thing to find fault with 
one system, than to provide a better; and it is 
a seriously dangerous folly to demolish even an 
imperfect system, before having provided and tested 
its substitute. 

Whenever the legislature shall abolish the only 
courts competent to deal with the every-day diffi- 
culties of civil law, then will the public find (to 
use a vulgar but significant expression), that they 
have "jumped out of the frying-pan into the fire ; " 
and, difficult as it is falsely stated to be, in the 



THE "POPISH" OBIQTN OP THE COUBTS. 45 

present state of things, to find a will in the 
Ecclesiastical Courts, they will then not be able 
to find it at all. These courts, undoubtedly, 'and 
even in the judgment of their warmest partizans, 
require extensive reform; nevertheless, the array 
of undeniable facts and the vast mass of testimony 
given by first-rate disinterested legal authorities, 
are too much in their favour, and too convincingly 
point to the wisdom of preserving them, to justify 
the legislature in taking measures for their total 
abolition. 

We repeat that, after an existence of eight 
centuries, it is still found that, however serious 
their failings may be, (and the best human insti- 
tution has some), their good qualities preponderate 
and their usefulness is indispensable. It has 
even been urged as a reason for destroying the 
courts, that they are a relic of Popery. Be it 
so; that style of reasoning unfortunately under- 
mines no facts, and strikes to the root of no 
principle. It is a wavelet which has wandered 
from the stream- of claptrap eloquence that sparkles 
through platform oratory. To this species of 
"logic for the million/' an elaborate and digni- 
fied answer would be out of place amidst the 
more important details of our subject. We wish 
to repudiate every argument tinged even with 
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prejudice or passion, and to do nothing more than 
deduce from incontestable facts sound inferences. 
Let it suffice, therefore, in reply to the above 
reasoning, to say that it does not follow, because 
a system is bad in essence, it must necessarily be 
destitute of even one excellent characteristic ; and 
may not the retention of these courts for three 
centuries, by Protestant England, imply that the 
testamentary system left by the Papacy, has been 
considered, at least, as one of its good points? 

The three principal abuses which require imme- 
diate abolition (as more fully shown in our first 
three chapters), are : — Firstly, The sinecure fee 
(of strictly Protestant origin, as we shall show 
hereafter), increasing with every gradation in the 
scale of probate and administration stamp-duty, 
and charged in a proctor's bill under the head of 
" paid office fees of probate, under seal and stamp." 
Secondly, The excess in/ the other monster, the 
length-fee, (which fee increases according to the 
length of the will, and is charged in a proctor's 
bill, under the head of " engrossing, paid registering, 
and collating the will ") ; such excess being caused 
by the portion of testamentary paper which 
relates exclusively to real property. Thirdly, The 
monopoly maintained by the operation of bye-laws 
which grant to only each of the thirty-four senior 
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^proctors (and lie only, after having been one of 

STich thirty-four, for five years), the privilege of 

-taking one articled clerk every five years ; and by 

which, any person, be his education and abilities 

what they may, who shall have received a salary as 

a clerk, or who shall have attained the age of 

eighteen years, is, by either of such circumstances, 

disqualified for becoming a proctor. 

If, then, these three great abuses were abolished, 

there can be little doubt that things would find 

their level. There would ensue a retrogression of 

the articleship-fee towards the 4 moderate amount 

which characterised it • before the existence of a 

scale of progressive stamp duties. The " costliness," 

of the professional education of proctors, which 

has been so often assigned as an excuse for their 

costly fees, would naturally dwindle down towards 

something resembling its original uncostliness. 

Articling fees or premiums were in former times 

comparatively small, but, having been in a great 

degree regulated by the increase in the fee of 

"probate under seal," they have, from that cause, 

risen to their present exorbitant amount of from 

800/. to 1000/., and, we believe, above the latter 

sum. The repulsive character of this monster fee 

of "probate under seal" (as before hinted), is 

no relic of Popery; it was originated more than 
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two centuries subsequently to the era of 
the Reformation, and has sustained a gradual in- 
crease up to the year 1815. It is, evidently, 
therefore, a parasitical plant, which, no doubt, 
attracting at first but little notice, and like other 
plants of its species, being permitted to flourish 
unmolested, has grown to its present unwieldly 
dimensions. So that the large articling premiums 
have really grown out of this matured parasite 
as a sort of fungi; they need, in consequence, 
no special remedy, but must vanish, on the re- 
cision of the parent plant. No impediment, 
therefore, can, with any show of reason, be offered 
to wholesome reform, arising from the present 
" costliness " of proctorial education. The proctors 
who existed before the imposition of a probate 
duty, performed their functions without the costli- 
ness of education on which so much stress is laid, 
for aught that is known to the contrary, quite as 
well as the gentlemen with the costly education 
perform theirs. The costliness of proctorial edu- 
cation being, as already shown, not a cause but 
an effect (increased profits having created a demand 
for increased articling premiums), the oft-used 
argument for the continuance of the astounding 
fees before described, on account of the existence 
of an evil which these very fees have themselves 
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created, is clearly good for nothing, and simply 
a petitio questionis. 

If a return could be obtained of the number 
of clerks articled to proctors, during the years 
1691, 1692, 1693, 1773, 1774, 1775, 1793, 1794, 
1795, 1848, 1849, and 1850, specifying the name 
of each person so articled, and the amount of the 
premium paid as his articleship fee, it would test 
the truth of our foregoing statement; viz., that 
such premiums have, in a great degree, kept pace 
with the table of monster sinecure fees, which 
table has ultimately been "settled on" the Stamp 
Act of 1815 (55 George III., cap. 184), and 
that, consequently, these enormous articleship 
premiums are, as already stated, mere fungi. 



CHAPTER VEIL 

JUDGE BLACKSTONE's SENTIMENTS ON ECCLESIASTICAL 
COURTS — RIGHT HON. DR. LUSHINGTON's EVIDENCE — 

BONA NOTABILIA TO TRANSFER ENTIRE JURISDICTION 

OF ECCLESIASTICAL COURTS TO COURT OF CHANCERY 
WOULD BE ABSURD. 

Sir William Blackstone (who wrote about 85 years 
ago), in his valuable Commentaries, vol. 3, page 91, 
speaks as follows : — " It must, in the first place, be 
acknowledged, to the honour of the spiritual courts, 
that though they continue to this day to decide many 
questions which are properly of temporal cognizance, 
yet justice is, in general, so ably and impartially 
administered in these tribunals, especially of the 
superior kind, and the boundaries of their power are 
now so well known and established, that no material 
inconvenience at present arises from this jurisdiction 
still continuing in the ancient channel ; and, should 
an alteration be attempted, great confosion would 
probably arise in overturning long established forms, 
and new modelling a course of proceeding that has 
now prevailed for seven centuries." 
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From these words, it may be seen that the abolition 
of Ecclesiastical Courts is no new question, and that, 
up to Judge Blackstone's day, justice had been ably 
and impartially " administered" by them. TTia senti- 
ments, as expressed at that comparatively remote 
period, we consider apply as well to the present times 
as they did to those in which he lived. These courts 
still administer justice, as between party and party, 
ably and impartially, and the confusion that would 
arise from " overturning" them would therefore be 
great ; but upon one important point, viz., the cost 
for such able and impartial administration, Judge 
Blackstone (simply because the cost in his day had 
not outgrown the bounds of moderation) is silent ; 
but Blackstone's commendatory observations do not, 
in the least degree, affect the outrageous cost at which 
that portion of the able and impartial administration 
of justice to which our remarks are directed, is 
obtained in the present day. 

The Right Hon. Dr. Lushington, in his evidence 
before the Select Committee in respect of a transfer of 
the testamentary jurisdiction, speaks thus of Doctors' 
Commons, " the whole of its business ought not to be 
taken away from it. I can entertain no doubt that if 
probates and administrations were entirely taken away 
from the Ecclesiastical Courts, the inevitable conse- 
quence must be a complete extinction of that branch 
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of the profession. I conceive, as far as my experience 
goes, confining now my observations to the courts 
which sit at Doctors' Commons, that the whole busi- 
ness of passing probates and administrations has been 
conducted with very great care and accuracy ; but I 
am not prepared to say that many amendments might 
not be made, whereby considerable expense might be 
saved the public at large." Now, if the reader will 
very particularly remark the whole of this quotation, 
he will at once perceive that the right hon. gentle- 
man's observations (just as those of Blackstone), were 
directed merely against the utter annihilation of the 
Ecclesiastical Courts, and not against the abstraction 
of business incompatible with their functions, and with 
respect to the last clause in the quotation, it is impos- 
sible to doubt its direct reference to the two monster 
fees to which we call public attention. 

The much censured law of bona notabilia was 
originally instituted to prevent the multiplication of 
grants of probates and administrations, and was, at the 
time of its institution, a great public benefit (see Black- 
stone's Commentaries, vol. 2, page 488). Although 
our proposed plan would leave this law intact in its 
principle, it would, by confining its operation to wills 
of pure personalty, and otherwise reducing the ex- 
pense of obtaining grants of probate and adminis- 
tration, greatly modify its working. Nothing can be 
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more abused than an attempt to transfer the entire 
jurisdiction and functions at present exercised by 
Ecclesiastical Courts to the Court of Chancery. All 
business is dispatched best by division of labour. To 
draw an illustration from the medical profession — the 
surgeon is not the physician, nor is the physician the 
occulist, neither is the occulist the dentist, and every 
sensible person must admit that a patient requiring 
the aid of one of these professionals, might, with more 
reason, hope to obtain relief from him whose whole 
attention had been directed to the one science in 
request, than from him whose attention had been 
divided, or rather dissipated, amongst all four. 

So widely different is the machinery required in 
order to carry testamentary jurisdiction into effective 
operation, from any machinery that is at present 
possessed by the Court of Chancery, or by the Courts 
of Common Law, that to transfer to either of them 
the entire jurisdiction of the spiritual courts would be 
about as reasonable as to transfer at once the jurisdic- 
tion of the Central Criminal Court, at the Old Bailey, 
to the Prerogative Court of Doctors' Commons. Still, 
let it be reiterated that there can be no question that 
the jurisdiction over wills which concern real estate 
at present exercised by the Ecclesiastical Courts, and 
which jurisdiction is wholly incompatible with their 
functions, ought, as already expounded, to be exercised 
exclusively by the Court of Chancery. 



CHAPTER IX. 

PROCTORS OF DOCTORS' COMMONS A HIGHLY RESPECT- 
ABLE BODY. THEIR CLAIMS AS TAX-GATHERERS. — 

THEIR CLAIMS IN RESPECT OF ADVANCING STAMP 
DUTIES. IN CERTAIN CASES PROCTORS NOT OVER- 
PAID. THE GREAT SINECURE. CLERKS OF SEATS. 

It has been said that the proctors of Doctors' Com- 
mons are "a highly respectable body." No doubt 
they are. It is not with the members of that body 
individually or collectively that we find fault, but 
with their system, so far as that system includes the 
three abuses to which we have called attention. But 
we aver that their respectability might be well main- 
tained by fees less exorbitant than those at present 
charged by them; and it were easy to demonstrate 
that large professional fees (even when coupled with 
a large official income) are not a sure guarantee for 
respectability of conduct. Judging from facts, we 
should say that most persons who have had occasion 
to go to Doctors' Commons to prove a will or take out 
letters of administration, labour under the impression 
that they have been fleeced. 
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In their " Statement" of the 26th of March, 1853, 
"before referred to, the "most experienced members 
of the profession" speak thus : — " The public has no 
idea of the nature and amount of the common-form 
"business transacted in the Prerogative Registry. 
Nearly 12,000 grants of probate and administration 
liave passed its seal in the last twelve months, dis- 
posing of property, which may be estimated at about 
50,000,000/. sterling. The stamp duties during that 
time gathered into the revenue, by the agency of the 
practitioners, without the smallest difficulty, delay, 
loss, or expense, have exceeded 800,000/." The large 
amount of taxes collected by the proctors in a quiet 
way, is thus actually adduced by them as an im- 
portant argument in their own favour. Yet, surely, 
the large amount of their sinecure fee cannot be re- 
garded as having reference to their labours as tax- 
gatherers. They themselves would seem to repudiate 
this, for they tell us they gather the stamp duties 
without the "smallest expense;" and besides, it 
would be too gross a thing, and not a little hard 
upon the public, were the government first to make 
them pay the probate or administration duty itself, 
and then compel them to pay the proctors their sine- 
cure fees in their dignified capacity of government 
tax-gatherers. Were these iunctions to be seriously 
urged in defence of such fees, we should be inclined 
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to answer, let the government appoint its own tax- 
gatherers, and pay them out of the taxes they collect, 
and not throw not only the tax itself, but also an 
additional tax for its collection, on the public* 

What would be said of that tradesman who should 
charge his customers for the articles they purchase on 
a scale of the relative difference between the amounts 
of property which, by general repute, they might 
possess? What would become of us were this ad 
valorem principle to be of universal application ; were 
all commodities to be charged for, without regard to 
their actual value, but with reference only to the 

* It appears from the foregoing extract from the " statement" 
of the " most experienced members of Doctors' Commons," that 
nearly 12,000 grants of probate and administration passed the 
seal of the Prerogative Court in twelve months. So that the 
proctors must have charged their sinecure fee of " probate or 
administration under seal" in nearly 12,000 instances during 
these twelve months. Now, without being able to say whether 
the aggregate amount of the fee on each of such 12,000 grants 
was 50,0O0Z., 80,000Z., or 100,000Z., we have no hesitation in 
stating that it was such a number of thousands of pounds as 
would make that which has been termed, par excellence, " tbe 
great Doctors' Commons sinecure," shrink, as a public incubus, 
into comparative insignificance. The actual aggregate amount 
might, however, be easily ascertained, by procuring from the 
Stamp Office a classification of the various amounts of property 
sworn to in respect of each of the above 12,000 grants, and by 
checking each of the 34 gradations of amount with the scale of 
fees before set out; this would leave nothing to hypothesis, and 
would demonstrate how large a sum might annually be saved 
to the country, by the abolition of the sinecure fee. 
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purchaser's means of bearing a pecuniary levy ? Yet 
this is the very principle which constitutes the well- 
spring of proctorial profits, and under the tyrannous 
operation of this principle, the public pay for probates 
and administrations. 

In our fourth chapter we have said that the large 
fees which we reprobate have been defended on the 
ground that the proctors advance the amount neces- 
sary for the payment of stamp duty, and we have 
denied that it is the prevailing practice for the 
proctor so to do. It is, however, but fair to allow 
this argument put forth in their favour, all the 
weight which it deserves ; and if a return from each 
proctor of each Ecclesiastical Court in England and 
Wales could be obtained, of the number of probates 
and administrations extracted by him within any 
given time during either of the years 1851, 1852, 
or 1853, say for a single month, which (according 
to the aggregate number of "nearly 12,000 grants 
in twelve months," as estimated by " the more ex- 
perienced members of the profession of Doctors' 
Commons ") would furnish, on an average, nearly 
1,000 cases, their respective dates, with the name of 
the deceased person, and the amount of property 
sworn to in each case, and in how many and which 
of such cases, the stamp duty had been advanced by 
the executor or executors, administrator or adminis- 
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trators, or some or one of them, together with, the 
names and residences of such executors or adminis- 
trators (which latter requirement would serve as a 
check upon accidental misstatements), and in how 
many and which of such cases the stamp duty has 
heen advanced by the proctors, — such a return would 
test the soundness of this latter line of their de- 
fence, and also the truthfulness of our statement 
respecting it ; viz., that in most instances, the client, 
not the proctor, advances the stamp duty. 

Much trouble is sometimes experienced in a case 
where a will is so difficult of construction as to raise 
considerable doubts and questions, but, notwithstand- 
ing, is extremely short, and the personal property of 
the testator quite inconsiderable. Now, in a case 
like this, the two points on which the proctor mainly 
relies for his present large remuneration being ab- 
sent, that is to say, length of will, and amount of 
property, it is possible that he is not over paid; 
still it must be remembered that these cases by no 
means form the rule in official labours, though they 
certainly occur as rather numerous exceptions to the 
rule ; and if a testator, by reason of his ignorance, 
or his desire to defraud an attorney out of a job, 
makes his own stupid will, after his own stupid 
fashion, it is not just that, as a set off against extra 
trouble occasioned by his folly or his parsimony, 
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the proctor should be allowed to levy a property- tax, 
in instances where a will has been legally and 
expensively prepared. 

In the before-mentioned statement on the part of 
some of the more experienced members of Doctors' 
Commons, forwarded to "The Times" of 26th 
March, 1853, there occurs the following passage — 
" One flagrant abuse must be admitted to exist in the 
Registry of the Court, but the sinecure of the chief 
registrar is deplored in no part of the kingdom more 
unfeignedly than in Doctors' Commons. It is in- 
capable of remedy except by an act of the legisla- 
ture, which may, and assuredly ought to deal with 
it." Now all this reads very smoothly on the part 
of "the more experienced," &c; but it must be 
borne in mind that there is no other way of effect- 
ually reaching the citadel than by first attacking 
the outworks; that in order to reduce the rental 
of the " great " sinecure (as it has been termed), it 
is first necessary to reduce those subordinate but 
overgrown sinecures, the proctor's fees, by which it 
is fenced up and encircled, and the depriving the 
courts at Doctors' Commons of all jurisdiction over 
testamentary paper, which, primd facie, concerns 
real property, would gradually effect this object; 
for though it would not lessen the % charge per folio, 
either of proctor or registrar, it would allow both 
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proctor and registrar fewer folios to charge for. 
And although, this might not have the effect of 
materially reducing the income of the present chief 
registrar (a gentleman advanced in years), yet it 
would, in course of time, so affect the income of 
reversioners in the office he holds, as to enable the 
government, if resolved on its abolition, to compen- 
sate them at a very far less cost than if its rental 
were allowed to remain intact. 

With regard to certain officers in the Prerogative 
Registry whom we have alluded to before, called 
" clerks of seats," we find, from the evidence taken 
before the Select Committee, in August, 1850, that 
the hand of reform, by an indirect stroke, has 
already swept away a large portion of their emolu- 
ments. 



CHAPTER X. 



NO PROBATE DUTY ON REAL PROPERTY IMPOSED BY 
SUCCESSION DUTY ACT. — PROPOSAL FOR PROBATE DUTY 
ON SETTLED PERSONALTY. IN CERTAIN CASES, SOLI- 
CITORS MIGHT ACT AS PROCTORS. THE PUBLIC, 

OWING TO THE PRESENT SINGULAR STATE OF THE 
LAW AS TO WILLS OF REAL PROPERTY, MAY THEM- 
SELVES REFORM THE ECCLESIASTICAL COURTS. PUB- 
LIC GRIEVANCE IN PREROGATIVE OFFICE IN REGARD 
TO COPIES OF WILLS. — REMEDY. 

In the early part of Chapter VI., while enumerating 
the many advantages which would attend the pro- 
posed line of demarcation between wills of realty 
and personalty, it was stated that one of these 
advantages would be the affording an opportunity 
for levying a probate duty on the former. It 
may be as well to observe here, that our state- 
ment was, to a great extent, based on an inability 
to discover the slightest approach to any such tax 
imposed in the Succession Duty Act. 

A leading article in "The Sun" newspaper on 
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the passing of the Succession Duty Bill, is concluded 
with the following apposite remarks. "There is a 
grievance connected with the Bill * * * * 
* * * * * it is, that it 

only renders half justice ; that it permits the pro- 
bate duties still to be evaded, and does not, as it 
proposes, equalize the burden on settled and unset- 
tled property," thus confirming our own reading 
of the Act. The succession duty appears to be an 
extension of the existing legacy duty; but com- 
prehensive and excellent as it is, does not in any 
way affect the existing probate duty. 

Our proposed probate duty on wills of real pro- 
perty would be an extension also of the existing 
probate duty ; and, if coupled with a further exten- 
sion of that duty on a reduced scale (say one half) 
to appointments by will of settled personalty, would 
go far to remedy the evil complained of in the 
journal just quoted, an evil which we would respect- 
fully submit is emphatically at variance with the 
enlightened spirit and the admirable enactments of 
the Succession Act. Hence also would accrue a still 
further source of public revenue. 

Without entering into minute details, we briefly 
suggest that solicitors might be allowed to practise 
as proctors in the Court of Chancery, in proving 
wills of real property. Their functions, as well as 
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those of the officers in the proposed Register Office, 
would, in some respects, be necessarily more simple 
than those of practitioners in Ecclesiastical Courts, 
because, when once a will of real property should 
have been proved and registered, and the probate 
and probate copy should have been granted to the 
person entitled to the first estate under it, no further 
grant of probate nor administration (with the will 
annexed), would be required, there not being of course 
the necessity for a legal representative, which there 
is in cases of wills of personal estate ; so that the 
interminable variety of complicated and perplexing 
grants, which arise in Ecclesiastical Courts, would not 
occur, and, should any difficulty present itself in the 
proposed Register Office, in ascertaining the party 
entitled to the first estate under a will, the proper 
tribunal for determining the question would be near 
at hand ; and after once^ a will of real property should 
have been proved, as proposed, the real estates would 
ever after pass under its uses and limitations, in the 
same manner as they do at present, except that the 
probate copy of the will (not the will itself) would 
answer the purpose of a title deed. 

Looking at the vast expense which the country 
has been put to in commissions, for the purpose of 
ascertaining the suitableness, accessibility, and safety 
of the various Ecclesiastical Registries throughout 
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the kingdom as depositories for wills, and looking 
also at the veneration (we had almost said adoration) 
with which original wills seem to be regarded in 
Ecclesiastical Courts, it seems strange, that (as before 
stated in Chapter VI.) wills confined to dispositions of 
real estate should not require any course of probate, 
but should, like deeds inter vims, be quietly dropped 
into the tin box. But so it is, and as such really is 
the present condition of the law, there can be no 
reason why the public should not avail themselves of 
it, and exercise the power which this state of things 
places in their hands. 

Attorneys and solicitors should advise their clients 
to make separate wills of realty and personalty: 
the will-making public should firmly adhere to and 
carry out the resolution of making separate wills of 
the two descriptions of property in all cases, except, 
of course, where a disposition of the whole real estate 
can be effected in very few words. By these means, 
and by acting in accordance with the advice we have 
ventured to proffer, the public, without even the 
assistance of the legislature, would neutralize the 
evil and inconsistency complained of, and effectually 
emancipate themselves from the excess of the proc- 
tors' great-length-fee. 

If, however, the legislature were to, as suggested, 
disconnect entirely wills of realty and personalty, 
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and were to transfer the collection of stamp duties 
from the Ecclesiastical Courts to the Stamp Office 
tire thing would be done effectually, and not by 
halves ; for, thus, not only would proctors have their 
length-fee brought within reasonable limits, but they 
would also be compelled to abandon their exorbitant 
sinecure fee, which they now levy in the security 
and with the excuse of tax-gatherers. 

But should the legislature, notwithstanding the 
reasonableness of these improvements and reforms^ 
remain inert, we reiterate that much may be done 
without their intervention, and if every attorney, 
solicitor, or counsel who might be employed to 
prepare the testamentary dispositions of persons 
possessed of the two kinds of property, would only 
bear in mind, that, for every ninety words a will 
contains, the executors, on proving it, will have to 
pay 3s. 4c?., in addition to the other "accustomed 
charges," and would, therefore, take care to exclude 
from the will intended to be proved at Doctors' 
Commons, any reference to real property, he would 
not only keep it concise, but also save a large expense 
to the estate of his client. He might then confine 
the will of real estate, to real estate, not even 
appointing an executor (for real estate requires none), 
and that will, as the law now stands, would require 
no probate. 
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We cannot refrain from briefly adverting to an 
anomaly which exists in reference to the obtaining 
official copies of wills from the Prerogative Registry ; 
we mean, being compelled to obey the absurd 
custom of paying others to do for you, that which 
ultimately you are obliged to do yourself. On enter- 
ing the Registry, the first step towards obtaining an 
official copy of a will, is to purchase a ticket, 
authorizing a search in the indices (or calendars) 
for the name of the party deceased, and when that 
is found, you bespeak your copy of the proper 
functionary who demands the payment of a certain 
sum down, by way of deposit, and names a day 
and time by which the copy is to be completed. 
So far so good : but on calling for your copy at the 
time appointed, you are informed, notwithstanding 
that your copy appears authenticated by an array of 
official signatures, that you must examine it yourself ! 

Now, why, in the name of common sense, are these 
official signatures attached if they signify nothing ? 
and why is an ample payment demanded for the 
copy furnished you, if not on the score of its accuracy ? 
Surely the deputy registrars, before attaching their 
signatures to it, ought to be assured that it has 
been first carefully examined. It has been discovered, 
that entire clauses have been omitted in these copies, 
and serious inconvenience has attended such inac- 
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curacies. Should you object to examine your copy, 
or presume to remonstrate, you are given to under- 
stand, that to pay others to do your work for you 
and then have to do it yourself, is a privilege: instead 
of calling it by its right name, a disgraceful cajolery 
and an unfair tax upon your time, attributable either 
to a neglect on the part of officers to perform their 
duties, or a neglect of the registrar to appoint 
officers for that purpose. Really it would be as 
reasonable to insist on your making your own copy 
of the will as being yet a further privilege, as it is to 
charge you heavily for it, and then require you to 
examine it, or, in other words, do all that involves 
official care and responsibility yourself. In regard 
to the remedy for this anomaly we do not speak 
positively, but we are inclined to think that the 
public unconsciously have this also in their hands. 
Were they to insist on attaching the proper weight 
to the visible official authentications of their copies, 
by refusing further to examine them, surely, for any 
ill-consequences and dangers that might result from 
inaccuracy, the registrar would be legally responsi- 
ble. But such a course cannot, however, be very 
strongly urged on the public, as it would be small 
consolation to be told, after irreparable damage 
should have been sustained, that there is just the 
possibility, subject to the result of a question at law, 

f2 
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of the registrar being held responsible. Besides, the 
grievance complained of having been long and 
generally acquiesced in by the public, with but 
occasional opposition, it is not an easy matter to 
suggest an immediate remedy for it. Nevertheless, 
to so many evils is our proposed plan of dividing 
wills of realty and personalty, the key, that it 
would not leave even this grievance unaffected, but, 
in addition to the many public benefits already 
enumerated, and others not here specified, tho* 
inevitably following its adoption, it would, by gradu- 
ally reducing the length of wills provable in the 
Ecclesiastical Courts, proportionably diminish the 
labour and loss of time occasioned to the public 
by examining official copies of them, and thus, at 
least abate the evil it could not entirely remove. 



T 



CHAPTER XL 

A COMPARISON — PROCTORS' FEES IN 1597 — IN 1787 AND 
IN 1815 — THEIR GREATLY INCREASED AMOUNT NOT 
EASILY ACCOUNTED FOR — HAVE BEEN " SETTLED ON " 

THE STAMP ACT OF 1815 LONG ENOUGH REFORM 

OF ECCLESIASTICAL COURTS STILL BUT UNDER CON- 
SIDERATION—CONCLUSION. 

We have already glanced at the rapid growth of 
proctors' fees, yet, in order more forcibly to illus- 
trate that part of the subject, and to impress the 
reader with the enormousness and rapidity of 
the growth, we will compare, in this respect, times 
past with times present. 

In the appendix to the second report from the 
Select Committee, on fees, Courts of Law and 
Equity, 1850 (before cited), page 184, it is stated 
that in Archbishop WhitgifVs table of fees, set 
forth a.d. 1597, the proctor's fee on proving a 
will ("pro feodo ad probandum testamentum "), is 
one shilling! and in the fifth edition of Burn's 
Ecclesiastical Law, vol. ii., page 243, subjoined 
to Archbishop WhitgifVs table, are the follow- 
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ing remarks: — "In the several dioceses there 
are tables of fees different (as it seemeth) in the 
several charges, in proportion to the difference of 

times wherein they have been established 

****** * 

and the older they are, the nearer they approach 
to this standard of Archbishop Whitgift. Bnt, 
considering the continual and large decrease in 
the value of money, it is impossible to fix any 
certain measure which will continue reasonable 
for any considerable time ; but new standards 
ought to be fixed at certain periods." Now, 
judging from the present standard of proctors' 
fees, we should say that the hint contained in the 
latter portion of this passage, has certainly not 
been thrown away upon the proctors! We find 
that in the table of fees settled by a jury on the 
19th November, 1734, the highest fee for probate 
" the will short," was \l 14*. ; and for adminis- 
tration, 21. 5s. ; and in Lovelass (edition of 1787), 
proctors' fees, on proving a will and granting an 
administration, are referred to as being the same, 
(save the stamp duty,) as in the year 1734. 

A mere glance at these lowly fees of proctors, 
even up to so late a period as the year 1787, con- 
trasted with their lordly sinecure fees "settled 
on" the Stamp Act of 1815, and which, as we 
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have seen, culminate to 65/. 0«. 8d. ; and, occa- 
sionally, bring a proctor's net profit on his bill 
for a -probate in common form, up to about 120/. ! 
will suffice to show that the fees of proctors have 
increased with a degree of rapidity far too great 
and remarkable for any actual decrease in the 
value of money or any other reasonable circum- 
stance to explain satisfactorily. 

By the statute, 21st Henry VIII., cap. 5, it is 
enacted, that from the 1st of April, a. d. 1530, 
the highest fee to be taken by the "scribe" for 
registering a will, shall be 2«. 6d. ; " or else the 
same scribe to be at his liberty to refuse 2s. 6e/., 
and to demand and have, for writing of every 
ten lines of the same testament, whereof every 
line to contain ten inches in length, Id." Now, 
as these ten lines would contain about a folio of 
ninety words, for which the charge for registering 
in the present day is but 8d., it would appear that 
twenty-eight years have done more to increase 
the rate of proctors' charges, than nearly three 
centuries have done to increase that of the regis- 
trars', at whose income the proctors are so amusingly 
indignant, and towards which public attention has 
hitherto been too exclusively directed. 

The proctors' fees then, the two monster ones, 
form a real "opprobrium ecclesiae," and it may 
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be conclusively affirmed that to these immense and 
inexcusable proctorial charges which exist at 
this moment undiminished and triumphant, the 
Ecclesiastical Courts are indebted for a vast mea- 
sure of that reprobation and public anger they 
now encounter. Nor ought it to be doubted that 
if the fees in question were thoroughly reformed, 
and the system of monopoly connected with them 
destroyed, a very great advance would be effected 
towards reinstating these courts in public favour. 

From the circumstance of the great table of 
proctors' ad valorem fees having, as stated in the 
official return before mentioned, been "settled on" 
the Stamp Act of 1815 ; 55th George III., cap. 
184, it seems that that Act, although not author- 
izing nor even referring to the table, is, neverthe- 
less, held responsible for the establishment of it. 
Then, surely, this table, now that it has had an unin- 
terrupted career, and has been the source of splen- 
did income to the proctors for thirty-eight years, 
without having, in that interval, acquired one grain 
of popularity, or one fragment of a reason for its 
continued existence, save among those whom it 

has enriched, may be "settled off" the Stamp 

Act, by the legislature, with complete propriety, 
and without delay. The proctors would thus be 
relieved of those tax-gathering functions which 
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they now perform at such an outrageous cost to the 
public, who would gratefully see these Amotions 
transferred to their proper place, the Board of 
Inland Revenue. 

Before terminating, for the present, these stric- 
tures upon the abuses of Doctors' Commons, we 
cannot avoid alluding to the manner in which 
the reform, or rather the extinction, of the Eccle- 
siastical Courts, has frequently been advocated. 
The subject, in all its vast importance and numerous 
complications, has been imperfectly understood by 
the more violent enemies of the courts, even 
within the walls of Parliament. The real ele- 
vation of an inaccessible mountain-summit, is not 
perceived by the traveller while he views it from 
a distant point, but it soon developes itself in its 
rugged aad forbidding grandeur, when he ap- 
proaches its base: and thus, the abolition of the 
372 Ecclesiastical Courts of this kingdom, now 
interwoven with almost all its interests, may appear 
a very easy matter when viewed through the hazy 
colouring of a parliamentary speech, but presents 
insurmountable difficulties the moment its colossal 
details and consequences are approached. We can 
scarcely believe that any conscientious person who 
has studied the question with that cautious atten- 
tion and perseverance it pre-eminently demands, 
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could venture to propose the total annihilation of 
the Ecclesiastical Courts of Great Britain. They 
who are unacquainted with their unceasing useful- 
ness, the stupendous amount of business, especially 
in regard to the daily transference of property, 
they successfully undertake; the remarkable and 
constant manner in which they touch and subserve 
the monetary interests of every class of society, 
from the peer to the beggar; the instantaneous 
confusion and insecurity that would immediately 
follow their rash disorganisation; and finally, the 
indefinately long period that would ensue, before 
whatever system might replace them could adjust 
and settle those delicate points, and momentous cases 
of testamentary difficulty upon which they operate 
with experienced knowledge and success, — such 
persons, with the daring that ignorance imparts, 
and such only, may urge upon Government the 
annihilation of these courts. But let it be borne in 
mind, that their advice has not been, and is not 
likely to be accompanied, in one single instance, 
by the consenting voice of those competent wit- 
nesses and authorities, who, having studied all 
the aspects, and mastered the peculiarities of the 
subject, alone have a right to submit a conclusive 
opinion. However, we do not for one moment 
assert, nor could such an inference be gathered 
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from these pages, that the Ecclesiastical Courts 
do not require a wise and comprehensive reform 
at the hands of the legislature. The precise method 
of procedure in all its minuteness which Govern- 
ment should adopt for effecting a judicious reform, 
we do not presume to pourtray. It is enough to 
have exposed the leading evils which disgrace 
Doctors' Commons, and to humbly suggest their 
practicable remedies. These evils are principally 
three; the first and second are those gigantic 
proctorial fees described at length in the foregoing 
pages, and the public can do much towards lessen- 
ing the weight of these modern impositions. Let 
them not wait until the legislature shall come to 
their relief. Reform of Ecclesiastical Courts has 
already engaged legislative attention for a quarter 
of a century. Although the accomplishment of 
that reform seemed just at hand years ago, it is still 
but under consideration, and is admitted by some 
of its most sanguine advocates to be replete with 
serious difficulties ; and who can predict with con- 
fidence that opposition of interest, difference of 
opinion, perplexities of detail, and the approaching 
eventful crisis in European affairs, may not postpone 
it for another five-and-twenty years P Meanwhile, 
therefore, the will-making public may themselves 
partially redress their own grievances, and draw 
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out the sting from the extortionate charges levied 
by proctors. Let them make a separate will for 
each species of property, and they will thus, with- 
out waiting for legislative measures, effect a reform 
of the Ecclesiastical Courts, though not, certainly, so 
extensive as the age justly demands, and, at the same 
time, save their estates from paying a large portion 
of the existing heavy probate fees. But if the 
public will persist in disposing of both their real 
and personal property in the same will, they may 
look, indeed, with eager eyes, for the day when 
Government shall interfere to release them from 
extortion, but they cannot consistently, with a very 
loud voice complain of the expense of obtaining 
probate. 

And, once more, in reference to the third evil in 
the present state of Doctors' Commons, that monopoly 
of proctorial functions described in a previous 
chapter; its mischievousness is as great as its in- 
justice. To close the avenues of fame against the 
upright and industrious youth who moves as a 
subordinate in any honourable profession, to mock 
at the stirrings of ambition and the energies of 
hope which preserve him steadfast in diligence, and 
vigorous in character — is the cruel narrowminded 
policy, not of a liberal, enlightened, and learned 
community, but of those despots who dread the 
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dissemination of truth, the unfettered course of 
tolent, and the rewards of genius, as fatal to the 
stability of their own influence. The monopoly 
"by which the profession of proctor is guarded, is a 
gross and indefensible abuse which not only 
deserves and, no doubt, receives the profound con- 
tempt of all the liberal professions, but requires 
an immediate and complete reform. England is 
the very last place where such an abuse ought to be 
countenanced. It is, emphatically, the land where 
the paths and crowns of distinction are free from 
invidious barriers, and open to every good citizen. 
The annals of this country are so crowded with the 
names of great men who have ascended to their 
honours from the lowliest walks of life, who, once 
in the factory or the labourer's cottage, have 
quitted these to become the pride of their country- 
men and the heirs of an immortal fame — that it 
is not strange to hear the admirers of English 
institutions boastingly ask: — "Where among this 
people does there now exist one hindrance to the 
triumph of intelligence, industry, and just am- 
bition?" With regret and shame, one place can 
at least be pointed out, one ancient, vast and im- 
portant establishment, where these qualities can 
never achieve professional honours and high aims 
for their possessor, if, in the earlier period of his 
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career, he has employed them in obtaining a 
livelihood within those walls where he now would 
aspire to stand as an equal. 

We have now imperfectly redeemed the pro- 
mise made to unfold the chief abuses of Doctors' 
Commons. It is quite superfluous to observe that 
there exist many evils in the system and its admi- 
nistration, besides those denounced in these pages; 
but they are far less flagrant, and operate with 
infinitely less mischief upon the great body of the 
people, than those abominations which we have 
endeavoured to pourtray. Nay, it is beyond all 
question that the three great abuses of Doctors' 
Commons have converted that unromantic reign 
into a paradise, blooming so richly with pro- 
fessional fruits, and endowed so lavishly with re- 
wards for professional idleness, that we are not 
surprised the superior divinities of the blissful spot 
seek to guard its frontier and its gates with an 
impenetrable, sacred cloud of mystery, lest the 
people should scale those walls of Paradise, and 
seek to discover with too curious penetrating an 
eye, the wisdom, the origin, and the extent of 
proctorial felicity. Nor is it in the least degree 
singular, that they who have been nourished by the 
sweets of this professional Eden, should display a 
fine zeal in preserving the privileges and exclusive- 
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ness of a place whose meretricious glories would 
soon fade, and whose wealth would be mournfully 
disseminated, if the smallest postern were opened 
to admit one particle of the free spirit of com- 
petition, and a few of those able and excellent 
men who stand without as suppliants for access 
to those honours and functions from which they 
are unjustly excluded. In a word, we are quite 
assured that these evils in question press with a 
weight upon the public more severe, and cease- 
lessly injurious, than the whole concentrated mass 
of other and inferior abuses of the Ecclesiastical 
Courts. To them, therefore, let the legislature and 
the public turn their supreme attention, and direct 
the implements of reform. Let them take the 
proctors and other officials at their word ; for these 
lovers of equal justice, and denizens of the Elysium of 
Doctors' Commons, informed the world ten months 
ago, through the columns of the "Times," with 
a beautiful simplicity quite consonant with the 
region where they dwell "imparadised," that, "to 
the correction of any established abuse, or the 
introduction of any well considered reform, no 
kind of objection can be made." To a confession, 
whatever may be surmised of its sincerity, so very 
inviting, let the Government and the people re- 
spond at once, and with practical effect. 
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